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PER CURI AM

Martin Gonzal ez- M chel pled guilty to illegally
reentering the United States after he was deported follow ng
conviction of an aggravated felony, 8 U S. C. 8§ 1326(a), (b)(2)
(2000). He received a sentence of forty-ei ght nonths i nprisonnent.
Gonzal ez- M chel appeal s his sentence, contending that the district
court erred in deciding that his prior North Carolina felony
conviction for taking indecent liberties with a child! constitutes
a crinme of violence warranting a 16-1evel enhancenent under U.S.

Sentenci ng Guidelines Manual 8 2L1.2(b)(1)(A) (2003). W affirm

Gonzal ez- M chel was deported in 1998 after he was charged
with statutory rape of a girl under thirteen years old and pled
guilty to the reduced charge of taking indecent liberties with a
child. He reentered the United States illegally in May 2000, and
was subsequently charged with illegal reentry after bei ng convicted
of an aggravated felony. He entered a guilty plea in Novenber 2003
and was sentenced in February 2004. The 2003 Cui deli nes Manua
appl i ed when he was sentenced. See USSG § 1B. 11(a) (requiring use
of Guidelines Manual in effect on date defendant is sentenced).

Gui del i ne section 2L1.2(b) provides a base of fense | evel
of 8 and a 16-level enhancenent if the defendant has been
convicted, before deportation, of certain offenses, including a

“crime of violence.” USSG 8§ 2L1.2(b)(1)(A). An 8-l evel

INN.C. Gen. Stat. 8§ 14-202.1 (LexisNexis 2003).
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enhancenment applies if the defendant was convicted of an
“aggravated felony” before deportation. USSG 8§ 2L1.2(b)(1)(0O
Application Note 1(N)(iii) to 8 2L1.2 states explicitly that sexua
abuse of a mnor is a “crinme of violence” within the meaning of
8§ 2L1.2(b)(1)(A). The termalso includes other enunerated crines
and “any of fense under federal, state, or local |awthat has as an
el emrent the use, attenpted use, or threatened use of physical force
agai nst the person of another.” [d. Application Note 3(B) states
that the 8-1evel enhancenent shall be applied “for any aggravated
felony . . . with respect to which the offense level is not
i ncreased under subsections (b)(1)(A) or (B).” When Gonzal ez-
M chel was sentenced, the district court applied, over his
objection, the 16-1evel enhancenent from subsection (b)(1)(A),
based on his conviction for taking i ndecent |iberties with a child.
In this appeal, Gonzal ez-Mchel argues first that his
North Carolina conviction for taking indecent |iberties with a
child is not a crine of violence under 8 2L1.2 because it does not
have as an elenment the use, attenpted use, or threatened use of
force against the person of another. Gonzal ez-M chel does not
di spute that the offense constitutes sexual abuse of a minor. See

United States v. Pereira-Sal nmeron, 337 F.3d 1148, 1155 (9th Cr.

2003) (“The use of young children for the gratification of sexual
desires constitutes an abuse.”) (internal quotation and citation

omtted). W review de novo the legal issue of whether a state
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offense is a crime of violence under the sentencing guidelines.

United States v. Pierce, 278 F.3d 282, 286 (4th Cr. 2002).

Gonzal ez-M chel s first argunent appears to focus on the
2002 version of 8§ 2L1.2 and its commentary.? The 2003 commentary
to 8 2L1.2(b)(1) explicitly defines “sexual abuse of a mnor” as a
crime of violence distinct from “forcible sex offenses.” USSG
§ 2L1.2, comrent. (n.1(B)(iii)). Amendnent 658, effective on
Novenber 1, 2003, was intended in part to clarify the definition of
“crime of violence,” as used in 8§ 2L1.2, and to “make[] clear that
the enunerated offenses are always classified as “crines of
vi ol ence,” regardl ess of whether the prior offense expressly has as
an element the use, attenpted use, or threatened use of physical
force against the person of another.” Even before the 2003
amendnent, other circuits held that a conviction for an offense
constituting sexual abuse of a mnor, whether or not force was an
element of the offense, was a crinme of violence as defined in

Application Note 1 to 8§ 2L1.2. Pereira-Sal neron, 337 F. 3d at 1152;

United States v. Rayo-Valdez, 302 F.3d 314, 316 (5th Gr.), cert.

deni ed, 537 U. S. 1095 (2002); United States v. Gonez- Hernandez, 300

’ln the 2002 Guidelines Manual, the commentary to 8§ 2L1.2
provided that “crine of violence,” as used in the guideline, “(I)
means an of fense under federal, state, or local |aw that has as an
el enent the use, attenpted use, or threatened use of force against
the person of another; and (I11) includes nurder, manslaughter,
ki dnapi ng, aggravated assault, forcible sex offenses (including
sexual abuse of a mnor), robbery, arson, extortion, extortionate
extension of credit, and burglary of a dwelling. USSG § 2L1.2
comment. (n.1(B)(ii)) (2002).




F.3d 974, 979 (8th Cr. 2002), cert. denied, 537 U.S. 1138 (2003).

Moreover, we held in Pierce that the particular North Carolina
of fense at issue here was a crinme of violence properly used as a
predi cate of fense for a career of fender sentence. Pierce, 278 F. 3d
at 289.

Gonzal ez-M chel also maintains that the commentary to
8 2L1.2 should not be followed because it inposes a (greater
puni shment than is warranted by the |anguage of the guideline

itself. He relies on Stinson v. United States, 508 U. S. 36, 42-45

(1993) (holding that guideline controls if comentary 1is
inconsistent with it). We discern no inconsistency between
§ 2L1.2(b) and the definition of crinme of violence set out in
Application Note 1(B)(iii). Gonzal ez-M chel’s final argunent is
based on his analysis of the |anguage of the 2002 version of
Application Note 1 which, as expl ai ned above, does not apply to his
sent enci ng.

As CGonzal ez-M chel has not identified any error in the
district court’s decision to i npose the 16-1evel enhancenent under
8§ 2L1.2(b)(1)(A) for having been deported after conviction of a
crime of violence, we affirmthe sentence inposed by the district
court. W dispense with oral argunent because the facts and | egal
contentions are adequately presented in the materials before the
court and argunent would not aid the decisional process.
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